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. FI LEU 

f,rs2T BooS’l'S 

u S.l'.STaiOT c:uRT 
KEn HAVEU.Cv.liL 


UNITTO STARTS DISTRICT COURT 
FOR THE DISTRICT OF COHNECTICUT 


; C1TY TRUST COJIPAUY, Execytor of > 

‘ the Will of Frederick A, Lockvood, ) 

1 ; Deceased, ) Civil Action 

Plaintiff, ) •— 

*■ j File No, / 


vs, 


'UNIITD STATES OF AMERICA, 


Defendant, ) 


) 

) CompLalnC 

) 


li 


11, Plaintiff, a Connecticut banking cori.>oratlon, la 

'the executor under the will of Frederick A. Lockwood, de- 
ceaicd. The plaintiff brings this action against the United 

^States of America to recover estate taxes, erroneous ly and 

{ 

jlllegony assessed and collected by the defendant from the 
jplalntlff, Jurladlctlon Is conferred upon this Court by 
\Z8 U.S,C, Sec, 13A6 (a) (1), and Sec, 1340, 

I ■ 

1 

I 

.2, Frederick A, Lockwood died a resident of Norwalk, 

I Connecticut, on May 21, 1966. He left a last will and tes- 

!j 

Ftamenc, which was duly admitted to probate in the Probate 
.Court for the District of Norwalk, to which jurladlctlon In 

I 

,1 

!,that behalf belonged, and on May 31, 1966, letters tcatamen- 
tary were duly Issued out of said court to the plaintiff, 
iwho duly qualified as executor of said will and atllL la 
jactlug as Buch executor, 

■I 

I, 

^3, Tlia plaintiff has a just claim aralnst the defend- 

ant for $192,949.68, together with Interest os provided by 

i 

^ilav, which Bum was paid by the plaintiff, aa executor of said 


5 


1 


j estat*, to the deCendant throuj’h th« duljr appointed, quail- 

[ 

' fled and acting Dlatrlct Director of Interim L Reverni® at 
] Andover, HaaaachuBetts, as hereinafter set forth. The clnla 
! Is founded upon the federal estate tea aectlona of the In- 
i tcmal Revenue Code of 1954, particularly Sec. 2055 (a) (2), 

4' 

, 26 U.S.C. 2055 (a) (2). 

lU. On or about August 17, 1967, the plaintiff filed 

i- 

■ the federal estate tax return of said estate shoeing due a 
tax of $322,649.27 which was paid with the retuni. A charl- 
!' table deduction was clalroad for 5''^, of the remainder of the 
trust created by Article 3 of the will. The amount of this 

I 

'Interest wac computed to be $479,539.72. 

1 

5, The claimed deduction waa dlasllowcd by the In- 

* I 

tarns I Revenua Service on the ground tlmt the triiatee a 

i 

; power to Invade the principal of tha trust created under 
'Article 3 of the decedent '§ will for the happiness of the 

ii surviving wife prevented tha charitable Interest from fell- 
I' Ing within $2,055 of the Internal Revenua Code of 1954. On 

Hay 15, I960, a -notice of deficiency in the amount of 
$169,975.10 was nailed to the plaintiff. 

i 

,6. Tha plaintiff, under threat of said deficiency 

1 

I and to avoid additional interest, duly paid said deficiency, 
; plus $22,974.58 Interest, on or about December ll, 1969, 

i 

to the District Director of Internal Revenue, Andover, 

I, Massechuaetta. 

1' 

I. 

!' 

I 

i ^ • - 


I 

1 

i 


I 

t 

i 
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! 7. On or obouC Deceraber 17, I969j th« plaintiff filed 

1 

I FoEta S43, its cloita for refund of said amounta, with the 
; Internal Revenue Ser\'lcej a copy of which data ia attached 

il 

,< hereto as Exliibit A. 

i| 

i 8. . On March 19, 1970, the plaintiff filed Fora 3363, 

>1 

ir 

I! Accepttmce of Propoaed Disallowance of Claia for Refund or 
Credit, and Form 2297, Waiver of Statutory Kocificatlon of 

j Claim Disallowance, with the Internal Revenue Service at its 

I 

I requeat. 


9, Tha denial of the charitable deduction wae errone- 

ous because the language of the will provides on ascertain- 
able standard for invasion of the trust corpus and the poa- 
eibillty of such Invasion was so remote as to be negligible. 

.At the time of the decedent's death, his wife, Alice Drew 
Lockwood, was in her eighties, her needs were well estab- 
lished, and her own estate was quite capable of satisfying 
her needs. 


10. No part of the sum claimed has been refunded to 

the plaintiff. 

Uherefora, tha plaintiff demands judgment against 
the defondant, the United States of America, for the sum of 
$192,949,48, together with interest as provided by law. 

Love joy, Cuneo and Curtis 
By Louts Ctccarello 

Attorneys for Plaintiff 
163 East Avenue, Korwalk, Conn. 


P.O. Box 720, South Itorwalk, Conn. 

06356 


[Sxhlbit omitted] 
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• I 

» Ti!E UBITKD STATES DKTttICr COUHT POU TUB : i 

DISTRICT OP COHHECTICDT i | 

CITY TRUST COMPAmr, Executor 
of th* felll of Predcrlcii A. 

LocUvoody Dficeauedt 

Plmlntiff 

V. 

UNITED STATES OP ASERICA, 

Defeadaut 

Coses sow dofendRiati Uoited States of Aaerica* liy 
Its atiorncpt Cteeart H. Jonest United States Attorney 
for tbs District of Conneotlout, and iu response to tbs 

coBplaiat answers u follows t 

1. Admits tbs allegations of paragraph ono, scntsacs 
one of tbs complaint. Adsits tbo alleicatlons of paragraph 
one» eeatencs two of the casplai^f:^^ exespt denies that 
e&’tats taxes wors erroneously and Illegally assesasd and 
collcotsd by dafendant. Adnits tbo allsgations of para- 
graph one, sentcncs tbres of tbo cooplaint. 

3. Adnits tbs allegations of paragraph two, sentences 

ons and two of tbs coaplaint. 

3, Denies tbs allosatlon of paragraph three, sso- 
tcQCS ons of ths coaplnint that plaintiff has a Just olalu 
against defendant and defendant la presently without 
knowledge or inforoation sufficient to permit it to admit 
or to deny ths remaining allegations of paragraph three, 

Bcntencs one of tbs coaplalnt. Adnits ths allegations of 
paragraph three, sentence two of tba eeoplaint. 


) CIVIL ACTION NO. 0-67 

I [Filed August 26, 1970] 

) 


1 


I 


1 - 


r - 2 •* ] 

4 . Pam®* tto ullcgatioa* of pmruvmph four, sontonco 
on® of th® conplalnt find aiurwfiring furtlMr BtntM tb»% 
thm r®turn v,«« filed on August 21, im, and that the 
aaouBt of GBtat® tax ehont duo thereon van $C32,049,37. 
Adnlta tb® fillagations of paragraph aentcse® two 

of the ccaplnint. Admits th« allegation of paragrraph 
four, BcntenGo thr®o of the conplalnt that the olalaMd 
charitable deduction wne In the aeount of $470,&38,73. 

8. Adults the allccationa of paragraph five, nentenoe 
one, except answering further vtstes that Section 2055 of 
the Internal Revenue Code of 1954 In Inrolvod. Adnlts 
the allegations of paragraph five, sentence two of the 
ooaplaint . 

6. Defendant le presently without knowledge or 
ittfornatlon Rufflolent to pemlt it to adnlt or, to deny 
the allegationa of paragraph si* of the complaint. 

7. Adnlts the alleeations of paragraph st-ven of the 
coeplaint, except denies each and every naterial allesatlon 
of Exhibit A to the coaplalnt unless otherwise specifically 
adnltted herein. 

8. Admits the sllegatlons of paragraph eight of the 
oottplalnt. 

9. Denies the allegations of paragraph nine, sentence 
one of the coeplaint. Defendant is preaently without 
knowledge or Infomation sufficient to pemit it to admit 
or to deny the allegations of paragraph nine, sentence two 
of the complaint. 

10. Admits the nllegations of paragraph tea of the 
complaint. 



T 


Il 
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VHESETtKlE, dofeodMt <l<fi»aa48 Judgccat cll8»lMla* 
ccpUl.t pr.ju4le. .»! .«rdl« c-t. .» t^U 

•otios to defendant. 


IrtTtoTlJnterTttwn^ 


[Certificate of Service omitted] 


\ 
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IK THE UNITED STATES DISTRICT . ^pURT FOR [_ F D 
DISTRICT PI CONNECTICUT; ,5 j, 


CITY TRUST GOUPANY, Executor 
of the Will of Frederick A. 
Lockwood, Deceased, 

Plaintiff 


UNITED STATES OF AlOSRICA, 
Defendant 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


CLErtiC 

U.S.DISlrtlCT COURT 
BRIDCEPORT.CONK. 


CIVIL ACTION NO. D>67 


DEFENDANT »S REQUEST FOR ADMISSIONS 


Comes now the defendant. United States of America, by Its 
attorney, Stewart U. Jones, United States Attorney for the 
District of Connecticut, pursuant to Rule 36 of the Federal 
Rules of Civil Procedure and requests plaintiff to admit with- { 

J 

In 30 days after service hereof and for purposes of this action ; 

only that the attached document is a true and correct copy of 

1 

the respective original document and that the facts set forth I 

herein are true: ‘ 

1. A copy of the last will and testament of Frederick A. 

Logwood Is attached hereto as Exhibit A. 

2. This Is the last will and testament referred to In 
paragraph 3 of the complaint. 


8/17/12 

cci Dept. o£ Justice 
Tax Di\asic«i ‘ 

Chief, Itefund Trial Section No. 1 

Washington, D.C. 20530 

Itef. No.' SPC;nfiW:SJCsontos:pck 5-14-3071 


STEWART H. JONES 

United States Attorney 


BY: HOWARD C. ECKENRODE 

ASSISTANT UNITED STATES ATTORNEY 


[Certificate of Service omitted] 


I 


« 




- .11 - 


I» niroBRlC’l A. L0Ci'.V.’000» of Pinf; Hill Road, Ease 
Kcorwalk, within the City of Hcs.’walk, Ccojnty of. ^airfield end 
State of Connecticut, make this; will raid v i''oka all other 
wills heretofore node by ne, 

« I 

1 

h “ • 

■ If I eurvive my AJ TCE DP.’.rV.' i I ftivu: 

and bequeath to RIVERSIDE CHCETERY ^>SSOCTulT;:.' !, a corporiiticn 
exlatioR vmder and by virtue of a cpeclnl Ci. .' ■.•ter grf.ncod by 

1 

the Stats of Connocticut , end located in Nor:.ilk, the sut'. of | 

I 

Fifteen Hundred Dollars ‘ ($1500*00), to hold, »:inagQ. invent ! 
and reinvest the easic and to uso the income r.nerafra-:, with 

i 

othsr taoacys already provided, for the mainf t’nanco end re^ 
pair of the P. St* Jolvn Lockwood nvauflol.eiuii loc&tod on lot >>1, 
Section 19 , la the Carootcry of said Assoc ■iction, ' 


Any »wd all of my jewelzy, clothing and other purely 
personal effects, any end all of my furniture and hojochold 
goods, furnishings, tools and equiprant, including, but not 
United to, rugs, pictures, blaakete, linens, brlc-ft-brac, 
books, utensils, cutlery, flat and hoUev silverware and 
ornsiients, and ay autccaobile, 1 give ct j bequeath to my deer 
wife, AI.ICE IJRIE/ LOCKVrOOD, to be hero ; Vaolutely. 


All of the rest, rp.ciduc 
perty, real and pcraonal, of whacaoev.' 

and V. c 0 uc;v Liir rt may be uiLVi..wi.M, 

quciith. to a>' trustee Iwiieinaftnr no:-..' 


• •malr.der of ry •'•ro* 
the seao Kay ccaaltt 
■/u, device ' 

••• >(?:< TRu.’^T . 


1 


[rcjic 1. ] 








it 
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! 

j 

I 


;for the xolJcwins usca end parpoiGEt to hoi-.l, r;3iiagc, sell, ' 
i invest and rciuvost the caaa aiid to pay the incono there- ; 

frea to cr for the benefit of ray. decx'wlfc,. s jCS DKEv^* 
,‘LOCKiroCD, during her life. My truttco acy^ i) its nbsoXuta ' 
end unhampered dlscreticu, pay so t-xsch of - principal o.f 
thin trust aa It raay decra to bo necessary tov '"he proper cere, 
'ccafort, •s.cilJfara end beppiuess of ciy wife. Tt ia oy desire 
that J3y wife eay occupy her ara hcrao and llvn xn the atiuner : 
ijto rhich sha has been eecuRtoracd in our Xif;’ iigethcr eo lev;! 
Q8 she dcairofl Co do oo, ersd that cho eb.s'i.1 : :V'9 £rna ray i 

i . ' 

catato at least Five Kunchrod Dollcro ($500, J l) a month frcsi ! 

iithc date of try death* ^^ith paysirtritB to bcr.i»-- an soon often ny 

! death as la proctieoblo, for her own perwou.il epoading nersey | 
S • ‘ t 

jand for whatever sha may doeire, aftnr th- .tayncat cf e./J, of | 

li ' ' ■ 

I' her nace.spcry expensos* I direct tay executor and c cc* 

i) I 

'•begin to niako regular ncnthly paycrantc t«> siy uifo Cfi acecunt ' 

I of th<a i.rjecas which is duc' ct will batorats ciia to her q'g seen | 

’ ’ . i 

; after ray death as it ic practicable to do so* i 

.1 ' 

I 

At the death of ray wife* tha x-nt laecoja of the trust 

i ohall be paid os follows i oae-lialf c! iU Z "cof shall be paid to 

jlsny ai.'jtor, JllLLi BSLDEirLOCr.a;oaD; and ui-o other half yhcil be 
paid, in equal shares, to the chlldrcr.'. .,f oy deceased sist-ir, 
Elizabeth Lcclc:;pod Hubbard, to uit; C.'. .7LYN HUBBAPJ) LUCAS, 
.“aHHAEZL -end ITJ^K. U.M TA KU3E.\rJ>, or their 1 

); issue, pet stlrpos* ' I 


Ac the death of th.s surviv-r 
sistex, JULL\ LZLUIZl LCCIC.'CCD, thlc. r.-.- 
i.li2 trust, pluo ' 


S rr/ r.xd ry 

t ch.?.il cease cad 
rued r~i accvmulrt;" ’ 


[ Pfige Z»] 
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I 

I „ ■ 

\ 

Irxocce x«uj.inlne In the hands or v.hc. v.ont;i*ol of tay 

' Cmsten, shall be paid over and dJ.ctrlbut&d by ray tructge 

H3 follows: 


a. Fifty per cent. (507.) thaveot , in equal 
shares, to the children of ay sister, EJ^IZ/di!iTK 
LOCKWOOD HUBBARD, to wit: CAROLYM HUBEAR!) lAJCAS , 
mL\BEL KUBEi'dlJ and Hi/.h'X L/d.'G-rON JiUBBAllD, 

or their issue, per stirpes. 


b. Ton per cent* (107.) tbei'eof to the. F'XSfiT 
^ COKGREGATIO'-VJ. CHURCH oa the Green, Horv:&lk, Con- 
necticut, to create a fund in ocraory of my parents, 
COLC'HEL- FRiD2RIC< ST. JOHN LOCW.T/OD end CA.RRI5 AYRRS 
LOCKWOOD, to be added to and cjasioged ns an iutC5;ral 
pert of the parraanent cad<«<aant of tho Church, tha 
inccoia therefrom to be used for the general purposes 
of the Cljurch. 


c* Five per cent, (5X) thereof to YALE UHIVE31- 
SITY, Hew Haven, Connecticut, to create a fund in 
xneaiory of ay parents, COLCHIX FREDERIC'. £T. JOHN 
LOaCWCOD and CARRIE AYTvES LOCKirOCd, to be added to 
and managed ns an integral part of tho permanent en- 
domaent of tho University, the Ircr-e therefron to bo 
used for Itj; School of Kuslc. 

d. Ftvo per cent. (5%) ch.-.:eof to YOIR^C iiSN'S 


ciiTviriTiA:.' .■•.c::ociATiOH cf no.-:' •.'• re, ;co?d*c.w:',D , ::onv.^iu, 


Cconcuticut, to create a fund in ;■ rtory of my parents. 


coLo::::b r.'"D.-Ric.: ct. 

LOCtCr/OC^J, to bo added 


jch:: Lcrv.r'i nnd crri:: avres 

to end mennii-jd as an tncrgral 


[ Pc.'.e 3. ] 


- i4’ 




part vT: the pcxr.uincnt cnofr.-.n»sn:. o. - , 

Incoss cherorrca t.o be ui.o<l lot cnc „cr -V 

the A.'jccciatioix. 

o. Ton pot cent. (IW) thf-'oet to J'lK USGDOH 
HUBfWffl KEKOP.Ub HQsnWI.. Bntoo, KlO.isw.. CO creote 
. £„„d in .ofory o£ or, poton*, CObCt.:!- .,V--.raOK 
ST. SOX. i.0CKi;ODB ond CArClIS .Wdis UXXV^X.... to bo 
added to ond nonoSod no on Intc^tnl p=tt o,. too pot- , 

«n.ont ondo^nontet- the HotpUal, tbo inooto tbototton . 
to bo nood too tbo sonorol pntpoooo of tho Hoopltnl. j 

£. Twonty poi; conV. (?.0t) thoroof to md t!«awMJt 
hospital ASS0CL\T1(^. T15CO!trORATL3), No:. -rtlU, Connccu 

Lotootoofundlnnc.otyof=,pot.ntt..=Ob0.a 

PRSSUra® ST. JOKK LOCTOOO ond C/dlRId .nVIlES 
to bo added to ciid omiegod aa an intc,.- 

p.t..ncnt ondcn^ccnt of the Ho.pitnlp tho incce tner.- ; 
fx-o. to bo uaed for the general purposco of the Hocpt-o- . 

fL 

appoint eXTY/^TtUST COHPANV. . banicing corporation 
organised and existing under tho Uva Cd. the Sta- 

necticut and having an trust created 

bo tho oxocntor ot thl . i„ nlthoc ct both 

j &<■ «'-ecutor and tructoo, o...‘->-6 

hereunder. * - ..^altlon to the p-rijerc, 

copocltloo, to provtoloo ntcio ol5=~ 

_ d r t'-rf'tic I li’.’oiictt in i" y 

euthcrity anu do.. - - - , W law, it ehall have 

. , dll d«- f'en-*’'‘rrcd upc«\ it law, 

where in this will or con..rrc 

full pcr.;cr. authority and discrcticn: 

IT \ ftirr'- - •■* cay and nil of 
a. TO lease, ncll and V 

-nr - ctn opeclficaiiy 
lay real and pcfccnal proper y f 

[ page A. ] 
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bcquoachod dr dcvlced, or any property titis'ni.rcc by if, > 
upoti t»ucU terras and couditi&nn aii niiy be ixceptablc to 
it. 

b. To determine vha't property ccrlvr', into ito 
pccsctoicn chall be ecnsidcrod ai: inccriG C’’.: pr,i>*cip;; j. 
and to apportion any charges and . e>rpc. owes Incurred by 
it in performance of its duties as c:cecv.to^- -^nc’. truotGC 
bdcween incc’-c and principal, v;hioh detormi'.uitlon and 
apportioiricnt ohall fully protect uy exccur.oj: and trufitco 
in respect to any and all actions taken b> It or pny- 
raenta taado by it in rolianca therooa, 

c. To make any divioiou or distrlhy.tliTn called 
for In this vill and to do co in taoney, secoritioa or 
other property. It ia.iy transfer to the di'-v.rifcntces 
undivided interests in any securities or’ c hc\' pro- 
perty and it shall not be necessary that sll btciefi- 
claries have equal Interest in any particular security 
or prepurty. Its judsracnit as to uhat Ic & fair die- 

trlbuticn in accordsneo v;ith the teres u-f this will | 

, I 

shall bo final and cc-ncluslvo upon all persons con- ( 

• earned therewith. 

d. To retain nay investoeat hold by no at the 
time of my death and to make ouch inv: stmoato and ra- 
Juveatnents aa it may doca to be wLor. r..nd prtidcnt in 
any property, Including, but not lit.' ‘id to, bonds, 
notes, debentures, mortgr.gos, certif tea of deposit, 
tuortgas -3 participation certificates, rnnon or prof erred 
utoclcj, ni'.d shares or iatcrcsts in i '’trrent trusts, 

I . 



[ Par.c 5. ] 
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without being lialti-<l to eecuritier, in ••hich truateot* , 
sre cuthci'ijscd oir toijuited to inv''<!Bt rnitda* 

e* To consent to and participate in any plan of 
rcorganicRticn j concoliuatioa, inf;rf.er,. cotobination or 
other slEiilar plan, t-vA to ccnccnt to contract, lease, 
cortgage, sale or purchase by any corporation purcuanu 
to onc'h plan- 

f. To deposit any prenperty with any protective, 
reorganicatioa or similar ccimitteo and to delegate ifny j 
discretionary power thcroto, and to pciy port of its ex- 
pense and coorpensetlcn* 

g» To exerctec nil convert! ion, subscription, vot- 
ing nnd other rights, anti to grnr^t proxies, dtacre.tlcn- 
ary or otharr-jico, 

h. To extend the ties of pc:*r-cnt of any obiigaticai 
held by it and to coasproiaioo and settle, upon such terras ^ 
SA to it iray seen proper, any clcin in favor of or Qgair;:;t 
njy estate or the trust created by title will. 

i. To borrow on the general credit of my estetOj 
with or without pledging tbo asset f thereof, for the 
purpose of paying any taxes levied cr, asBcssed against 
ay estate and the property passing l:y this will, tlie 
debts of juy estate, end the expenstr. of admlniRtsring , 

• j 

ay estate. 


It is r:y with t-d d:sivc cJ-' c::c=ator avd 

trustee consult with ny vlfe freo ti;'. to tics with rciaticn 

« ^ * 

[Page (>•] 
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to rho J.uirts of my .•• • i.'n; v ■ 

to the f.‘P.d that sho will be kept ln£;r.ri:t«ii of die pi;c/,v,o.!;ii of 

ac*.“.r!.ntst;r.''.ticm and the busirior.s and affairr- or. ay estate and 

said trucitc 

6 

' Ihc word “Issue". as uied in chi.a ‘i.-i-Xj snail incMics 
any children adopted prior to the date of t.‘a: will, 


I dircett that any end all ateto and federal iv\“ 
heritance, succcscioa. estato, transfer and death taxes on 
or with respect to ray estate and the property pn<3oing by th..3 
will or otherwise shall be pcld frc= sr; estate on r-.:pc-nse 
of adaintotarlng It; that there shall be no pro-iAtion or n-y 
such ta;:c 3 ; and that no person shall have any duty whaus.c-avar 
to reiiaburso my estate therefor* 

IH vnWSSS WHEReOF, I have hertiunto set cy hand ar.a 
• Bcal, at Norwalk aforesaid, this 25tii day of January, A.L-., • 

1962. 


J 


/a/ FR^hl-RIC K A. HXVrOCl) (L , S , ) 


Subscribed, sealed, published and declared oy clif- 
sald FRIDDilCK A. LO':XV.’OOD as and for l.is lent will tnd ts:- 
tament, in the presence of us, who, at his request, in his 
presence, uiid in the pre.scnco of each c-tber, have hercuuco 
subscribed our naiuea as witnesses: 


, . , . - -'It iT'T'Tf 

, ^ 


•• T.O'TJOY 


of . j;; 




FCC-rx s . HAHIX?r.D 


c— . 


[ page 7, ] 
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, STATE or cc':;-.:ecticut, ) .. . 

) GSf Jr.-iM-'/y .t.'Jta, • 1962, 


• CCIETTY OF FAIRFIELD 
We, 


marjo^te w. sTn':ra 


JONAYHAIi LOVPUOY 


and 


RCGE' ^ S.. i-An?ORD 


being severally duly svorn, deuosc and any . ict: vfc, each of 
UG, 3£W FD.10ERICK A. LOCirlWOCD, the within uid testator, 
Subscribe <iiid seal tha 'forcgoi-i-i^ and anna.coi' Instcxuaent, find 
heard hin: publish and declare the saiae to h.', his last 'will 
and testament; that at his rccjuer.t, wo, of us, oubserib- 

ed said Inatruaent as attesting v;itiie.'»f>ej tii hio prs-senee, 
and in the presence of each other; that said FRHOL'RICK 

A. LOCKI'.'OOj f^'ppeared to us tc be, end aa 'va verily believe 
WAS, of sound; disposing mind and memory' it the time what 
said inctnimaat was co executed end attested; ar»d th&t we 
inolic this affidavit at the reciunst of. thes Gnid FR^RlilClC A» 
I.OCKyCv.DD. 


ric.iW 

JONATF ' 

'S'! LOVFJOV 

ROGER r 

.. HAIIFOP.D 


Subactibed and sworn to at i;.. \walk, in said County, 
ttiitt 25th day of Jauuury, 1962, baferr tvoi, 

i 

Ftrn- '•’’C LO^JOY • 

“niJoSllsiTrlil-" ;. . .uiTliuparToj: C'cxirt, ‘ 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF CONNECTICUT 

CITY TRUST COMPANY, Executor ) 

of the Will of Frederick A. ) 

Lockwood, Deceased, ) 

Plaintiff ) 

) 

UNITED STATES OF AMERICA, ) 

Defendant ) 

% STIPULATION OF FACTS 

Coma now the plaintiff and the defendant, by their re- 
spective attorneys and stipulate and agree for purposes of this ac- 
tion only that the following facta are true and that the documents 
attached hereto arc true and correct copies of the respective 
original documents. The parties reserve the right to offer addi- 
tional evidence not Inconsistent with the facts set forth herein. 

1. Frederick L. Lockwood died a resident Norwalk, Connecti- 
cut, on May 21, 1966. He left a last will and testament, a copy 
of which has been filed. It was duly admitted to probate In the 
Probate Court for the District of Norwalk. 

2. On May 31, 1966, letters testamentary were duly Issued 
by said court to the plaintiff, who duly qualified as executor of 
ssld will and still Is acting as such executor. 

3. On August 21, 1967, plaintiff filed the federal estate 
tax return and paid the tax shown due thereon. A charitable deduc- 
tion was claimed for fifty percent of the remainder of. the trust 
created by article three of the will. 

4 ^ The District Director of Internal Revenue disallowed the 
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[Filed September 29, 1972] 
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cleloed charitable deduction. As a result » on November 28, 1969, ► 

^ additional tax of $169,975.10 was assessed against the plaintiff. 

The tax along with interest of $22,974.58, or a total of $192,949.68 
was paid on December 15, 1969. 

5. On December 17, 1969, plaintiff filed a claim for refund 
of the additional taxes and Interest paid, a copy of which is at- 
tached to the complaint and is incorporated herein by reference. 

6. ■ On March 19, 1970, plaintiff agreed to disallowance of 
the claim for refund and waived notice of the disallowance. 

7 , This action was timely Instituted on April 27, 1970. 

8, The decedent's wife, Alice Drew Lockwood, waa bom on 
September 18, 1885, and she is presently 87 years of age. Her life 
expectancy at the date of the decedent's death was 5.5 years and 
today is 3.8 years. 

9 ^ At the time of the decedent's death and at present, Mrs. 

Lockwood's personal estate, which consists of stocks, bonds, sav- 
ings accounts and unencumbered real estate, totaled over $500,000.00. 

She lives a quiet and sedentary life and her income from all sources 
exceeds her expenditures. From the date of the creation of the 
trust, the possibility of the Trustee invading the trust corpus 
for her benefit was, and is, so remote as to be negligible. 

10. When a final verdict is rendered, whether the verdict be 

for the plaintiff or for the defendant, plaintiff shall submit to 
defendant information pertaining to the amount of attorney's fees 
paid or to be paid by the estate in connection with this litiga- 
tion and if the amount is reasonable, defendant shall have the 
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InC6imBl. Revonue Service confute the enount of refund to which pie in* 
tiff ig entitled end shell submit the computation to plaintiff for 
approval. If. any dispute arisea with respect to the reasonableness 
of the attorney's fee or the computation of the refund, the matter 
shall be brought before the Court on appropriate motions. 


CUKEO and CURTIS 



Louis CiccarelLo, Esq, 

168 East Avenue 
Norwalk, Connecticut 
P, 0. Box 720, South Norwalk 
Connecticut 063S6 
Attorney for Plaintiff 


t 
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STEWART H. JONES 
UNITED STATES ATTORNEY 

R v (1 

Stepheh J,(^C8ontos , Esq. 
Tax Division 
Department of Justice 
Washington, D.C. 

Attorney for Defendant 
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FILED 
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U.S.OiSTP.ICT COUiiT 
NEW HAVEN. CONN. 


C UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


CIVIIi ACTION NO. B-57V. 


CITY TRUST COMPANY y 
Executor of the Will of 
Frederick A. Lockwood, 
Deceased, 

Plaintiff 


UNITED STATES OF AMERICA, 
Defendant 

************* 


MEMORANDUM OF DECISION ON 
CROSS-MOTIONS FOR SUMMARY JUDGMENT 

This action is brought by the plaintiff executor pursuant 
to 28 U.S.C. S 1346(a)(1) for refund of federal estate taxes 
paid by reason of denial of a charitable deduction claimed 
under 26 U.S.C. S 2055 for one-half of the remainder of a 
testamentary trust. The trust corpus was subject to possible 
diversion to noncharitable private use by a lifetime income 
beneficiary, and the essential question presented by the 
pending cross-motions for summary judgment is whether the 
language of decedent's will defined an objective, ascertain- 
able standard controlling the trustee's power to invade corpus. 

The facts material to determination of that issue are un- | 
disputed. Decedent Frederick A. Lockwood died a resident of 
?,«Jorwalk, Connecticut on May 21, 1966; his will was probated in 
Norwalk, and plaintiff was appointed executor. The will pro- 
vided in part for .the creation of a trust for the benefit of 
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decedent's wife, Alice Drew Lockwood, with trust income to her 
during her life and thereafter to one of decedent's sisters 
and a nephew and two nieces? upon the death of the survivor of 
Mrs. Lockwood and decedent's sister, the trust was to terminate, 
with one-half of the remaining amount of principal and of any 
accumulated income to be paid over to the nephew and nieces am 
the other half to be distributed among several named charitable 
institutions. The will also contemplated possible payment of 
principal to Mrs. Lockwood during her lifetime, as shown by 
the following portion of Article 3: 

"My trustee may, in its absolute 

cretion, pay so much of the principal of this trust 
arit m^y dLm to be necessary for the proper care, 

comfort, welfare and happiness of my five 

desire that ray wife may occupy her own ^ome and live 

in 'the "manner, to which she has been accustomed in 

our life together so long as she 

and that she shall have from my estate at least Five 
Hundred Dollars ($500.00) a month from the date of 
my death, with payments to begin as soon after my 
death as is practicable, for her own personal 
JSSing money and for whatever the -hy deexre, after _ 
the payment of all of her necessary expenses. 

In computing the taxable estate, deduction of charitable 
bequests is authorized by 26 U.S.C. S 2055(a)(2), and the 
federal estate tax return filed by plaintiff in 1967 apparently 
claimed fifty percent of the trust corpus as a charitable de- 
duction. This suit followed in due course upon the govern- 
ment's disallowance of the claimed deduction and its collectior 
of a resulting tax deficiency in the amount of $169,975.10, 
together with $22,974.58 interest. 

Prior to amendment of S 2055 by the Tax Reform Act of 
1969 (§ 201(d)(1), 83 Stat. 560-61, amending 26 U.S.C. 

§ 2055(e)), the value of a charitable remainder interest like 
the one created by the Lockwood will was deductible "only in- 
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sofnr as . . . presently ascertainable, and hence severable 

from the nancharitable interest", Treus. Reg. S 20. 2055-2 (a) 

(1958) (26 CFR S 20 . 2055-2 (a) ) ; as judicially formulated, the 

threshold test of deductibility in this case is whether the 

will expresses a sufficiently objective standard governing 

exercise of the trustee's power to divert corpus tb private 

use by Mrs. Lockwood to have enabled accurate calculation at 

the time of her husband's death of the amount which would 

ultimately be available to the charitable beneficiaries. See 

Henslee v. Union Planters Nat'l Bank & Trust Co. , 335 U.S. 

595, 598-600 (1949) ( per curiam ) ; Merchants Nat' l Bank of 

Boston V. Commissioner of Internal Revenue , 320 U.S. 256, 261- 

263 (1943): Ithaca Trust Co, v. United States , 279 U.S. 151, 

154 (19i9) . As recently Stated by Judge Moore in a succinct 

review of the major pertinent cases, 

•[t]he central inquiry in determining whether the 
language of split— interest trusts creates a 
presently ascertainable charitable remainder i 

interest' is whether the principal can be invaded 
only for purposes the determinants of which ^ are 
known or known to be remote." Hartfo rd Nat'l 
• Bank & Trust Co. v. United States , 467 F . 2d 782, 

“784 T2 Cir. 1972) . 

Accordingly, the charitable remainder interest is deemed 
"presently ascertainable" if the will clearly limits invasion 
of corpus to support of the income beneficiary's accustomed 
standard of living, see, e.g., Ithaca T rust Co. v. United 
States, suora, an objective stande-xd which may also include 
exoress contemplation of unusual demand ' resulting from 
limited kinds of externally caused emergencies" such as ill- 
ness, Lincoln Rochester Trust Co. v. McGowan , 217 F.2d 287, 
.292. .(?.., Cir. ,1954), and not "presently ascertainable" if the 
will par)nits dissipation of principal for such purely sub- 
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jective. ends as the "happiness" of the income beneficiary » see, 
e.g.. Merchants Nat'l Bank of Boston v. Commissioner of In- 
ternal Revenue , supra . 

An unusual feature of the Lockwood will is that the rele- 
vant language set forth above presents not simply a single key 
word or phrase -- of obvious meaning in common English usage 
or in the light of settled authorities, or furnished definite 
meaning by the overall context — but rather an aggregation of 
at least superficially ill-matched phrases and terms. Despite 
initial reservation, the Court is persuaded that the instrumen 
at issue adequately manifests decedent's intent to guarantee 
his wife's continued enjoyment of her habitual standard of 
living — and no more. 

The basic grant of power to the trustee is to invade 
principal to the extent perceived "necessary for the proper 
-care, -comfort, welfare and happiness" of Mrs. Lockwood as life 
beneficiary; Connecticut law is of potentially critical , 

significance to this Court's scrutiny of the will, since the 
state courts would ultimately determine the limits upon a 
power to invade trust corpus, see Lincoln Rochester Trust Co. 
v. Commissioner of Internal Revenue , 181 P.2d 424, 426 (2 Cir. 
1950) , and there is no doubt that in Connecticut phrases such 
I as "necessary for the proper care, [and] comfort" establish 
an objective standard of invasion limited at the outside to 
support in conformity with the widow's "circumstances or 
station of life", llartford-Connecticut Trust Co. v. Eaton , 36 
F.2d 710, 711 (2 Cir. 1929). Mere addition of the word "wel- 
fare" would not erode that standard, cf. Hartford N'at'l Dank 
& Trust Co. V. United States , supra at 786, Salisbury v. 
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United States , 377 F.2d 700, 706 (2 Cir. 1967), but the final 
inclusion of possible considerations of "happiness" is 
naturally suspect. 

The word “happiness" is not necessarily of crucial 
weight in this single integrated phrase, cf. id. , n. 8 at 705, 
but does introduce an element of uncertainty in the reading of 
intent perhaps satisfactorily resolved only by the discovery 
of further instructions to the trustee either requiring sub- 
stantial justification for depletion of corpus, see United 
States V. Powell , 307 F.2d 821, 826-828 (10 Cir. 1962) , or 
compelling preference for the life beneficiary’s desires over 
the interests of the remaindermen, see Merchants Nat'l Bank of 
Boston V. Commissioner of Internal Revenue , supra . Cf. 

Estate of Ford v. Commissioner of Internal Revenue , 53 T.C. 

114 (1969), aff 'd , 450 F.2d 878 (2 Cir. 1971) ( per curiam ) . 

In this case, the cryptic operative phrase is given de- 
finitive content by the will's immediately subsequent ex- i 
pression of decedent's wish "thet my wife may occupy her own 
home and live in the manner to which she has been accustomed 
in our life together so long as she desires to do so . . . . " 
Standing alone, that clear-cut statement would be dispositive, 
but the difficult aspect of the instant controversy is that 
decedent apparently engaged in attempted definition of Mrs. 
Lockwood's standard of living in terms arguably susceptible j 
of construction as importing a broad power of invasion. The 
clause just quoted is follovired by another envisaging possible 
payment from corpus of "at least Five Hundred Dollars ($500.00) 
a month . . . for her own personal spending money and for 
whatever she may desire, after the payment of all of l\er 
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necessary expenses. 

Although the parties apparently agree that this of 
course is not a conunand to invade corpus in the first instance, 
and Connecticut does adhere to the rule that any pai-nent of 
principal is ordinarily conditioned upon prior exhaustion of 
income, see Frey v. Greenberg , 151 Conn. 663, 667, 202 A. 2d 
142 (1964) , the government argues with some force that in the 
event circumstances require resort to principal, there is no 
maximum restriction upon invasion for purely subjective pur- 
poses and ends of the life beneficiary over and above mainten- 
ance of her normal mode of life, cf. United States v. Com- 
mercial Nat'l Dank of Kansas- City , 404 F.2d 927, 930-932 (1C 
Cir.), cert, denied , 393 U.S. 1000 (1968). The flaw in that 
reasoning is that while "necessary expenses" should not per- 
haps be ta}cen to mean expenditures indispensable to mere sub- 
sistence, neither should the phrase be regarded as the equiva- 
lent of more generally frcimed terms such as "necessary for , 
support" which may embrace the full range of demands implicit 
in maintenance of an appropriate — and perhaps the accustomed 
— standard of living, see Hartford-Connecticut Trust Co. v. 
Eaton , supra , Hooker v. Goodwin , 91 Conn. 463, 99 A. 1059 
(1917), cf. Conn. Gen. Stat. § 42-250, Baldwin v. Tradesmens 
Nat' l Bank , 147 Conn. 656, 661—662, 165 A. 2d 331 (1960) , but 
rather as delimiting a budget area of "necessaries". This 
concept is itself relative to the life beneficiary's economic 
station, yet would generally connote a level of expenses below 
that required to secure fully a customary way of living, "to 
suitably maintain . . . (the wife] in as much comfort as she 
now enjoys", Ithaca Trust Co. v. United States , supra at 154. 
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VJith "necessary expenses" so viev/edf the additional monthly 
payment appears as no more than an approximation of the dis“ 
posable income needed by Mrs. Lockwood to underwrite her style 
of life. State court construction of intent underlying a 
testcimentary trust would in part involve consideration of the 
family's circumstances, cf. Connor v. Kart , 157 Conn. 265, 

275, 253 A. 2d 9 (1968), and the Lockwoods' obvious wealth 
certainly suggests the minimum of $500 a month to be more 
likely a modest estimate of the wife's pattern of "personal 
spending" than an open-ended invitation to unaccustomed 
extravagance. In this light, identification of tUe supple- 
mental payment as "for her own personal spending money and 
for whatever she may desire" is correctly interpreted further 
by plaintiff as only a prudent bar to any assumption by the 
trustee of an otherwise possible duty or power to dictate pre- 
cise choices better left to the personal judgment and tastes 
of the wife. That qualifying language cannot be reasonably ' 
construed more expansively as a general direction to consider 
Mrs. Lockwood's "happiness" a matter of priority above the 
charitable beneficiaries' interests in conservation of the 
trust corpus, compare Merchants Nat'l Bank of Boston v. Com- 
missioner of Internal Revenue , suora , or as effectively 
granting her the power to command payment of principal without 
reference to need as defined by her established standard of 
living, compare, cf., Connecticut Bank & Trust Co . v. Lyman, 
148 Conn. 273, 276-281, 170 A. 2d 130 (1961). 

In short, a perhaps unfortunate prolixity cannot obscure 
the fact that this is on close examination the ordinary case 
of a husband's seeking to insure his wife's continued enjoy- 


[ 7 . ] 


- pq - 

nont of a settled way of life. Moreover, this Court is of the 
fim opinion that in finding^d enforcing decedent’s intent 
Connecticut's tribunals would not pluck the isolated words 
••happiness" and '•desire" from the will’s controlling context 
of explicit concern with preservation of Mrs. Lockwooc ' s 
customary standard of living so as tp permit private excess 
to displace charitable expectations. 

The extreme unlikelihood that Mrs . Lockwood would actually, 
sanction or demand any disposition of the trust corpus to the 
detriment of the charitable beneficiaries of course has not 
been considered in determining whether the v/ill articulates 
a standard precluding hypothetical invasion of principal on 
subjective ground®. See Hpnslee v. Union Planters Na^'A_^ 

S Trust Co. , suora at 599-600. With such an objective 
standard discerned, however, it is clear that the claimec 
charitable deduction should have been allowed in its entirety, 
for the parties agree as a matter of fact that in view of Mrs., 
Lockwood’s advanced age, quiet mode of life and substantial 
personal wealth, "the possibility of the Trustee invading the , 
trust corpus for her benefit was, and is, so remote as to be | 
negligible" — amply sufficient assurance that the trust's 
principal will be held intact for ultimate distribution to the 
remaindermen. Cf. Treas. Reg. S 20.2055-2(b) (1950) (26CFR 

§ 20.2055-2(b) ) ; compare Estate of Schilakraut v. Commissioner 
of Internal Revenue , 368 F.2d ^.0, 48 (2 Cir. 1966). 

There being no genuine issue as to any material face, anc 
plaintiff being entitled to judgment as a matter of law, pur- 
suant to Rule 56(c), Fed. R. Civ. P. , plaintiff’s motion for 
summary judgment is hereby granted and defendant’s motion for 
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surjT^ary judgment is 'accordingly denied. Counsel are hereby 
ordered to file with the Clerk of Court within thirty days 
after entry of the within memorandum and order a stipulation 
for judgment in an agreed-upon amount in plaintiff's favor on 
the pleaded claim for refund.’ 

The parties have additionally agreed in principle to a 
refund reflecting allowance of an estate administration ex-’ 
pense deduction for reasonable "attorney's fees paid or to be 
paid by the estate in connection v;ith this litigation". Cf. 

26 U.S.C. § 2053(a)(2); 26 CFR S 20 .2053-3 (c) (2) (1972). 

Plaintiff nay preserve that as yet unpleaded further claim for 
any necessary hearing by service and filing of an additional 
count to the complaint within ten days following entry of the 
instant ruling, and defendant's ansv/er thereto is to be 
served and filed within ten days thereafter. Cf. Rule 
15 (a) -(b), Fed. R. Civ. P. A failure to reach prompt and full 
agreement on that incidental issue, however, shall not con- 
saiLute just reason for delayed disposition of ■the principal 
claim, and the Clerk is hereby directed to enter judgment on 
the complaint's original or first count forthwith upon sub- 
mission of the above-mentioned stipulation. Sec Rule 54(b), 

I 

Fed. R. Civ. P.; cf. Old Colony Trust Co. v. United States , 

300 F. Supp. 1032, 1036 (D. Mass. 1969), aff 'd , 423 F.2d 601 
(1 Cir. 1970) . 


Dated at New Haven, Connecticut, this 30th day of April 


1973. 


SO ORDERED 


// . t- 

C.'.- ■' •< . , • — 

U.iited States Magistrate . 


Unitec. States District Judge 
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IN TUS UNITED STAT3E3 DISTRICT COURT FOB THS 
DISTRICT OF CONlICCTICUr 


CIIT TRUST COMPANY, Executor ) 

of t]ie Will of S^oderick A. ) 

Lockwood, Deceased, ) 

) 

Plaintiff ) 

) 

V. ) 

) 

UNITED STATES OF AMERICA, ^ 

Defendant ) 


CIVIL ACTION NO. D-67 

[Entered July 30, 1973] 


JUDGMENT 


This action wan heard by the Court, Eonorable Jon O. 
Newman, District Judge, presiding, and the issues having 
been duly heard and a decision having been duly rendered, 

IT IS ORDERED AND ADJUDGED, that the plaintiff. City 
Trust Company, Eatecutor of the Fill of Frederick A. Lockwood, 
Deceased, recover of the defendant. United States of America, 
taxes paid of $174,622.95 and interest paid of $22,974.68, a 
total of $197,497.53, with Interest thereon in accordance with 
lav and its costs of action. 

/s/ Jon 0. Newman 

United htatea District Judge' 


APPmVED AS TO mw: 





LOUIS ^lICiiiRELLO, Esquire' 
Attorney for Plaintiff 


a. 


/ 1 


o ■ 

' 'fT" 


o'jim'iiiJJ J^C\,v..VO.> , Inquire 

Attorney for Defendant 
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CERTIFICATE OF SERVICE 

It is hereby certified that service of this record 
appendix has been made on opposing counsel by mailing four 
copies to him on this d ay of January^ 197^j in an 

envelope^ with postage prepaid, properly addressed to him 
as follows ; 


Louis Ciccarello, Esquire 
Love joy, Cuneo S Curtis 
168 East Avenue 

Norwalk, Connecticut 0685I 



meTer rothwaCks, 

Attorney. 


00.1-1974-01 


